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'ORDER OF NOTICE

City of Manchester v. William M. Gardher
Kelly A. Ayotte
Kevin Clougherty

NO. 09-E-0289 : ' HEARING DATE: 07/14/2009

You have been sued and named as a party in a case filed with the
Northern District of Hillsborough County. Attached is a copy of the
pleading which began this case. . _

City of Manchester shall notify each Defendant of the above action
by serving the defendant (s) by July 13, 2009 with a copy of the
pleading initiating the case, orders that the Court has already
issued, and this Order in a manner allowed by law. Plaintiff shall
file with the Clerk verification of the service process by July 14,
2009.

IMPORTANT NOTICE TO William M. Gardner, Kelly A. Ayotte, Kevin
Clougherty:

You must file a written appearance form with the Clerk on or before
July 13, 2009. You must send a copy of the appearance form and any
other documents filed with the court to the attorney for the party
filing the pleading or to the party if there is no attorney. The
name and address of the attorney or the party filing the pleading is
contained in the pleading. If you do not comply with these
requirements you will be considered in default, you will not have an
opportunity to dispute the claim(s) and the court may issue orders
in this matter which may affect you without your input.

NOTICE OF HEARING: A Hearing on the following matters is scheduled
for July 14, 2009 at 10:30 AM. in Manchester:

‘Hearing on Petition .

ﬁ,,LPlease;adVise,clients+mwitnesses+Wandwothers;thatjit,iswa,classﬁB,,A,,,*",,W,ﬁ

felony to carry a firearm or other deadly weapon as defined in
RSA 625:11,V in a courtroom or area used by a court.

khkkkkkxkkkhkkkkkkk** HEARING UNDER RSA 49B:10 rhkkkhhhkkhkkhrkhdhkkrhkhk

BY ORDER OF THE SUPERIOR COURT

07/09/2009

John Safford
Clerk of Court

AOC Form SUEP140 (Rev. 09/20/2001)




Thomas R. Clark

City Solicitor Peter R. Chiesa

Gregory T. Muller
John G. Blanchard
Jeremy A. Harmon

Thomuas I, Arnold, 111
Deputy City Solicitor

CITY OF MANCHESTER
Office of 7.‘_he City Solicitor
July 6, 2009

John M. Safford, Clerk
Hillsborough County Superior Court
Northern Judicial District

300 Chestnut Street

Manchester, NH 03101

RE: Appeal of City of Manchester
Docket No. 09-E-

Dear Mr. Safford:

Enclosed please find an Appeal of the City of Manchester for filing with the Court
and a draft for the entry fee of $205.00. Please note RSA 49-B40 IV provides for a
hearing to be scheduled within 10 days.

Please issue orders of notice to the Respondents in your usual course. To
expedite service, I am available topick up the orders of notice at your convenience and

can be reached at 624-6523.

Thank you in advance for your time and attention to these regards.

Very truly yours,

[/
'J./(/&" /'/l,.

Peter R. Chiesa, Esquire

PRC/hms

One City Hall Plaza + Manchester, New Hampshire 03101 » (603) 624- 6523 « FAX: (603) 624-6528
TTY ] 800- 735-2964
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STATE OF NEW HAMPSHIRE

HILLSBOROUGH, SS. SUPERIOR COURT
NORTHERN DISTRICT . Docket No.
City of Manchester
One City Hall Plaza
Manchester, NH 03101
V.

William M. Gardner
Secretary of State
State House, Room 204
Concord, NH 03301

Kelly A. Ayotte

Attorney General

33 Capitol Street
Concord, NH 03301

Kevin Clougherty, Commissioner
Department of Revenue Administration

109 Pleasant Street
Concord, NH 03301

APPEAL OF THE CITY OF MANCHESTER

NOW COMES the City of Manchester, NH, amunigipal co»lporatironrtqblﬂym 91???????‘,1,1?37 |

the Stafe of New Hampshire, by smchh_rough.cou.nsels.thenO.fﬁee-o-f—the—Gity—Solieitor,—-and

pursuant to RSA 49-B:10 IV appeals a decision of the Secretary of State, Department of
Revenue Administration (“DRA”), and Attorney General under RSA 49-B:5-a as follows:

1. On July 30, 2008, the Manchester City Clerk receivéd a Charter Amendment Petition
relating to Section 6.15 Limitation of Budget Increases of the Charter of the City of

Manchester from a Petitioners’ Committee. Exhibit A.




2. . The Manchester City Clerk found the found the number of verified signatures
insufficient and returned the Carter Petition to the Petitioners’ Committee.
3. On August 16, 2008, the Manchester City Clerk received a supplemental petition and

on August 18, 2008 certified as sufficient the number of verified signatures necessary for a

valid Charter Amendment Petition. Exhibit B.

4, On August 27, 2008, the Manchester City Clerk filed a certified copy of the proposed
Charter Amendment with the Secretary of State, Attorney Geﬁeral, and Commissioner of the
Department of Revenue Administration requesting review to insure consistency with the -
general laws of the State of New Hampshire pursuant to RSA 49-B:5-a. Exhibits C, D, and E.
5. On September 12, 2008, the Manchester City Clerk received a reply from the New
Hampshire Secretary of State stating the N.H. Department of Justice, Secretary of State’s
Office, and the DRA (by former Commissioner G. Phillip Blatsos) had no objection to the
proposed Charter Amendment, in effect holding the proposed Charter Amendment would
comply with the general laws of the State of New Hampshire. Exhibit F.

6. On September 8, 2008, the City of Manchester Board of Mayor and Aldermen as
required by RSA 49-B voted to send the proposed Charter Amendment to a special election to

coincide with the November 2009 General Election.

1. The Detailed and :Comprehensive Statutory Scheme for the Budget Process ‘Created
by the Legislature under RSA 49-C:23 Preempts the Proposed Charter Amendment.

7. The proposed RSA 49-B Charter Amendment seeks to modify the City of

Manchester’s (“City”) budgetary process by limiting any annual increase to a factor equal to




the change in the National Consumer Price Index-Urban. See Proposed Charter Amendment

6.15 A. 2., annexed hereto as Exhibit A.
8. As a subdivision of the State, Piper v Meredith, 110 N.H. 291, 295 (1978), the City of

Manchester’s Charter provisions defining budgetary process must comply with the following

provisions of RSA 49-C:23:

49-C:23 Budget Process and Fiscal Control.
The charter shall provide for the following: -

L. A budget submission date and a date by which an annual budget shall be
finally adopted by the elected body. Failing final adoption by the established
date, the budget shall be determined as provided in the city charter, or as
originally submitted by the chief administrative officer if no such provision is

made in the city charter.

II. One or more public hearings on the budget before its final adoption. A
copy of the proposed budget and notice of the public hearing shall be published
at least one week in advance of any public hearing.

III. Procedures for the transfer of funds among various budgeted
departments, funds, accounts, and agencies as may be necessary during the

year.

IV. An annual independent audit conducted by certified public accountants
experienced in municipal accounting. Copies or abstracts of such audits shall
be made public along with an annual report of the city's business. Nothing in
this paragraph shall prevent the elected body from requiring such other audits
as it deems necessary. Audit services shall be put out to bid on a periodic basis

as specified in the charter.

__V. Bonding of officials, officers and employees, the cost of which shallbe _ |

paid-by-the-city:

VI. Procedures for appropriation of funds, after notice and public hearing
‘and by a 2/3 vote, for purposes not included in the annual budget as adopted.

VII. Designation of one or more depositories of city funds by the elected
body, the periodic deposit of funds, and the security required for such funds.
Personal surety bonds shall not be deemed proper security.

VIIL Periodic, but at least quarterly, reporting of the state of the city's
finances to the public and the elected body by the chief administrative officer.
The chief administrative officer, with approval of the elected body, may reduce




appropriations for any item or items, except amounts required for debt and
interest charges or other legally-required expenditures, to such a degree as may
be necessary to keep total expenditures within total anticipated revenues.

IX. Establishment of a fiscal control function, including pre-audit of all
‘authorized claims against the city before payment. The head of such function
need not be a resident of the city or the state at the time of selection, shall not
be treasurer, and shall be chosen solely on the basis of executive and
administrative qualifications and actual experience in and knowledge of
accepted practices in respect to the duties of municipal fiscal management.

9. Under Article VI, the City’s Charter incorporates the mandates of RSA 49-C:23 as

follows:

SECTION 6.02 BUDGET REVIEW AND RECOMMENDATIONS

The mayor and such other officials as the mayor shall select, shall review all
department budgets to submit the budget in the form set forth in Section 6.03.

SECTION 6.03 BUDGET FORMULATION, SUBMISSION AND
MESSAGE. ' }

(2) The mayor shall establish the form and organization of procedures for
preparation and adoption of the annual budget, the capital improvement
budget, and other budget instruments and plans for future fiscal periods as the
mayor deems appropriate and which shall conform to all city ordinances
concerning budgets and fiscal matters. Such procedures shall require that all
budgets include all proposed expenditures according to general objects of
expenditure and the proposed use and all anticipated revenue.

(b) On or before the last day of March of each year, the mayor shall submit
to the board of aldermen a budget for the ensuing fiscal year and an

accompanying message.

(¢)---The mayor's budget message.shall explain the budget in fiscal terms and _ |

as an outline of city programs contained and uffected. It shall outlinethe

proposed financial policies of the city for the ensuing fiscal year, describe the
important features of the budget, indicate any major changes from the current
year in financial policies, expenditures and revenues together with the reasons
for such changes, summarize the city's debt position and include such other
material as the mayor deems desirable.

© (d) The budget as presented shall begin with a clear general summary of its
contents; shall show in detail all estimated income, indicating the estimated
property tax levy, and all proposed expenditures, including debt service, for the
ensuing fiscal year; and shall be arranged to show comparative figures for
actual and estimated income and expenditures of the current fiscal year and




actual income and expenditures of the preceding two (2) fiscal years. It shall
indicate in separate sections:

(1) Proposed goals and objectives and expenditures for current operations
during the ensuing fiscal year, detailed for each fund by organization unit and
program, purpose or activity, and the method of financing such expenditures;

(2) Proposed capital expenditures for at least the ensuing two (2) fiscal
years; detailed for each fund by organization unit when practicable, and the
proposed method of financing each such capital expenditure; and

(3) The anticipated income and expense and profit and loss for the ensuing
year for each utility or other enterprise fund operated by the city.

For any fund, the total of proposed expenditures shall not exceed the total of
estimated income plus the fund balance carried forward, exclusive of reserves.

SECTION 6.04 BUDGET ADOPTION.

(a) Notice and hearing. The board of mayor and aldermen shall publish a
copy of the proposed budget, a notice stating the times and place where copies
of the message and budget are available for inspection by the public, and the
time and place for a public hearing on the mayor's budget as submitted, at least
one week in advance of the public hearing.

(b)  Amendment before adoption. After the public hearing, the board of
mayor and aldermen may adopt the budget with or without amendment. In
amending the budget, it may add or increase programs or amounts and may
delete or decrease any programs or amounts, except expenditures required by
law or for debt service or for an estimated cash deficit, provided that no
amendment to the budget shall increase the authorized expenditures to an
amount greater than total estimated income and provided that no consolidation
of city depart-ments shall be accomplished solely in the budget process without
separate and specific additional action by the board of mayor and aldermen. If
amendments are made to the budget submitted by the mayor, a second public
hearing may be held providing public comment on the changes made, prior to

_thefinal-adoption-of the budget.—

(c) Adoption. The board of mayor.and aldermen shall adopt the budget on or
before the second Tuesday in June of the fiscal year currently ending. Such
adoption shall include such appropriation and revenue ordinances as shall be
required to fund the budget adopted. The power of the mayor to veto acts of
the board shall apply to the entire budget or any line item thereof stating the
specific reasons for the objection and the proposed alternatives to the item
vetoed, subject to the power of the board of aldermen to override. In the event
of the exercise of a line item veto all portions of the budget not so vetoed shall
bepassed. (As used herein “line item” shall mean any object of expenditure
listed in the budget.) The school department budget shall constitute a single
line item. Action by the board of aldermen on any veto shall be completed by




June 30. The final adoption of the budget shall require, subject to the veto
powers of the mayor, the vote of eight members of the board of aldermen.

(d) Ifthe board of mayor and aldermen shall fail to adopt appropriation
resolutions for the ensuing fiscal year as provided herein, the budget as
originally submitted by the mayor shall become the budget.

10.  The proposed Charter Amendment would regulate the budget process by placing a
limit on the dollar amount of a budget the board of mayor and alderman could approve, a
regulation not set forth in RSA 49-C:23. Since nowhere in the comprehensive statutory
framework governing the budget process did the legislature authorize municipalities to
regulate beyond its provisions, RSA 49-C:23 ;mcessarily preempts the proposed Charter

Amendment. See Appeal of Concord, Merrimack County Superior Court, 08-E-406, page 14,

decided March 18, 2009, (Nicolosi, J.) Annexed hereto as Exhibit G. Citing Town of Hooksett

v Baines, 148 N.H. 625, 627 (2002). ([P]reemption will occur when local legisiation either

expressly contradicts or otherwise runs counter to the legislative intent underlying a statutory

scheme.”)

II. The Proposed Charter Amendment Will Interfere with the Mayor’s Duty to Present
the Board of Mayor and Aldermen with an Original Budget Based Upon the Financial -
Needs of the City.

|- — 11— RSA-49-C.16-vests the Mayor with-the following powers-and-duties: s

49-C:16 General Powers and Duties of Mayor andCity Manager.

The charter shall specify a mayor or city manager who shall be the chief
administrative officer and the head of the administrative branch of the city
government, supervising the administrative affairs of the city and carrying out
the policies enacted by the elected body. He shall enforce the ordinances of the
city, the charter, and all general laws applicable to the city. He shall keep the
elected body informed of the condition and needs of the city and shall make
such reports and recommendations as he may deem advisable and perform
such other duties as may be required by charter, ordinance or resolution of the




12.  Pursuant to RSA 49-C, the City Charter grants the Mayor chief administrative duties

as follows:

13.  The City Charter provides that Department Heads make their respective budget

requests to the Mayor:

elected body. He shall have and perform such other powers and duties not
inconsistent with the provisions of the charter as now are or may be conferred
or imposed upon him by municipal ordinance or upon mayors or city managers
by general law. The city manager shall have the right to take part in the
discussion of all matters before the city council, but not the right to vote.

SECTION 2.08 POWERS AND DUTIES.

(a) Chief executive officer. The administrative and executive powers of the
city shall be vested in the mayor.

(b) Administrative powers. The mayor shall have the power to supervise the
administrative affairs of the city. The mayor shall carry out the policies enacted
by the board of aldermen and perform other duties as are consistent with those

of a chief executive.

(h) Budget officer. The mayor shall exercise administrative control over the
expenditure of all appropriations; establish a budget format and the procedures
for the adoption of the budget; review all departmental budgetary requests; and
make recommendations to the board of aldermen regarding financial policies,

appropriation resolutions and revenues.

SECTION 3.04 (d)

Budgetary authority. The department head shall prepare such budget and
program plans and requests as may be necessary for the operation and

development of the department. The department head shall submit the sameto |

the mayor for inclusion in the city budgef, all i accordance with guidelines set

14,  Ifpassed, the proposed Charter Amendment would render the City Charter no longer
in compliance with RSA 49-C. Under the current process the City’s Department Heads
submit their respective budgets to the Mayor who, after review, in turn incorporatés their

financial needs into a budget presented to the Board of Mayor and Aldermen. By limiting any

by the mayor.




budget increase to the Consumer Price Index, the proposed Charter Amendment abrogates the
Mayor’s duties under RSA 49-C:16 and Charter Sections 2.03(h), and 6.03 (a) to submit an

original budget based upon the financial needs of the City and its Departments contrary to the

general laws of the State of New Hampshire. Appeal of Concord, Exhibit G, pg 15.

15.  The City of Manchester School District budget, also subject to the proposed Charter

Amendment, is appropriated by the Board of Mayor and Aldermen under City Charter Section

6.06 as follows:

SECTION 6.06 SCHOOL DISTRICT BUDGET.

The school committee shall prepare and submit its budget proposal. The
budget shall be subject to the approval of the board of mayor and aldermen.
The budget shall be submitted in accordance with the budget schedule
established by the mayor under Section 6.03(a). The board of mayor and
aldermen shall accept such budget as submitted, or reject it and return it to the
school committee along with the explanation for rejection and the maximum

- dollar amount which the board of mayor and aldermen will approve. The
school committee shall then submit a revised budget which shall not exceed
the maximum dollar amount established by the board of mayor and aldermen.
The school committee shall administer, expend and account for the funds
approved by the board of mayor and aldermen and shall have the exclusive
authority to transfer funds among line items in the school budget.

16. By limiting any budget increase to the Consumer Price Index, the proposed Charter

Amendment abrogates the School Committee’s duties under Charter Section 6.06 to submit an

original-budgetbased upon-the-financial needs of the School District contrary to the genera.

laws of the State of New Hampshire. Appeal of Concord, Exhibit G, pg 15.

III. RSA 49-B Expressly Prohibits the Charter Amendment from
Legislating a Tax-Cap.

14, The purpose of RSA 49-B is to implement the home rule powers recognized by article

39 of the New Hampshire constitution. RSA 49-B:1. The legislature further provided that -




RSA 49-B “...shall be strictly interpreted to allow towns and cities to adopt, amend, or revise
a municipal charter relative to their form of government so long as the resulting charter is
neither in conflict with nor inconsistent with the general laws or the constitution of this state.”
RSA 49-B:1, emphasis added. The proposed Charter Amendment seeks to place a cap on
budget increases, not amend the form of government, and therefore the proposed Charter
Amendment exceeds the scope of RSA 49-B. |

15.  On numerous occasions, the New Hampshire Supreme Court has held that RSA 49-B
does not authorize municipalities to impemissibly intrude into the legislative authority of the

general court. See City of Manchester Sch. Dist. v. City of Manchester, 150 N.H. 664, 670-

671 (2004), (no charter amendment authority to make school district a city department), citing

Girard v Town of Allenstown, 121 N.H. 268 (1981) (no charter amendment authority to enact

rent control) and Appeal of Barry, 143 N.H. 161 (1998) (no charter amendment authority to

alter retirement system).

16.  While the statutory framework created by the general court allows voters of a
municipality to elect a Mayor and Aldermen who formulate a budget; nowhere does it grant
voters a right to legislate, regulate, or ratify the municipal or school budgets themselves. If

the City voters wish to have a form of government that permits them to regulate the budget

——process, they may do so by following the procedure for charter revision for adopting Jatown

form of government. Claremont v. Craigue, 135 N.H. 528, 533 (1992).

17. Therefore by limiting the City’s budget to the CPI the proposed Charter Amendment

‘exceeds the narrow scope of RSA 49-B by impermissibly granting voters input into the

original creation of the municipal and school budgets. Appeal of Concord at 15, 16, citing

Claremont v. Craigue, 135 N.H. 528, 531 (1992). (“...that the legislature’s failure to provide




for budgetary approval by a city’s voters manifests its intent to prohibit that form of

government for cities.”)
WHEREFORE, the City of Manchester respectfully prays the Honorable Court to:

A. Declare the proposed Charter Amendment violates the New Hampshire Constitution

and general laws of the State; and

B. Grant such further relief the Court deems just and equitable.

Respectfully submitted,

The City of Manchester,
By and through counsel,
Theﬂ_‘,__Q)fﬁce of the City Solicitor

;o
July(,, 2009 L L [/
V4. I\L e

Peter K. Chiesa, Esq., Bar # 8141
Office of the City Solicitor

One City Hall Plaza

Manchester, NH 03101

(603) 624-6523
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STATE OF NEW HAMPSHIRE

HILLSBOROUGH, SS. SUPERIOR COURT
NORTHERN DISTRICT Docket No.

APPEAL OF THE CITY OF MANCHESTER

Affidavit of Matthew Normand
I, Matthew Normand, City Clerk of the City of Manchester, One City Hall Plaza,
Manchester, New Hampshire, having first been duly sworn, upon my oath depose and
say: § L : L

1. That I am employed as the Clerk of the City of Manchester.

2. That as the City Clerk, it is my duty is to keep and to preserve the official public
documents and records of the City of Manchester; to conduct and preserve the
integrity of elections; to provide administrative and support servicesto the
Legislative body and to meet other regulatory requirements established by law.

3. Thatmy duties also include attending the sessions of the Board of Mayor and

Alderman and keep a record of their acts, doings, and proceedings, and perform

such other services as they require. RSA 46:9.

4.—Th'a‘t*I'p'ersona‘l‘ly'executed‘fhe‘duties*dfthe“clerk‘urrder‘RSA‘“49=B:BWith regard
to the proposed Charter Amendment submitted by the The New Hampshire

Advantage Coalition and attended all related meetings by the Board of Mayor and

Alderman.
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5. That a true and accurate chronology and summary of the Meétings of the Board of
Mayor and Alderman related to the proposed charter amendment and votes
thereon follows: |
August 21, 2008k Special Meeting of the Board of Mayor aﬁd Aldermén

: - Charter Amendment Petition ‘
On motion by Alderman Smith, duly seconded by Alderman Garrity, it was voted

to refer the proposed Charter Amendment to 2 public hearing on Tuesday,
September 2, 2008.

September 2, 2008  Special Meeting of the Board of Mayor and Aldermen
' Public Hearing-Proposed Charter Amendment -

Mayor Guinta advised that all wishing to speak have been heard, the testimony
presented will be taken under advisement and considered by the Board of Mayor
and Aldermen on September 2, 2008.

September 2,2008 Regular Meeting of the Board of Mayor and Aldermen

On motion by Alderman Domaingue duly seconded by Alderman J. Roy it was.
voted to refer the proposed amendment to the Manchester City Charter resulting
from a voter petition initiative providing for the insertion of Section 6.15
Limitation on Budget Increases to a special meeting to be held on Friday,
September 5, 2008 at 4:00 PM. There being none opposed the motion passed.

September 5,2008 Special Meeting of the Board of Mayor and Aldermen
- | .Charter Amendment Petition

On motion of Alderman Gatsas duly seconded by Alderman Garrity it was voted
_to adjourn the meeting.

Motion passed: Unanimous vote with the exception of Alderman Domaingue and
Alderman O’Neil who voted in opposition.

September 8,2008 Special Meeting of the Board of Mayor and Aldermen
Charter Amendment Petition - .

On motion of Alderman Garrity seconded by Alderman Pinard it was voted to
send the proposed amendment to the Manchester City Charter resulting from a




S | | @,

voter petition initiative providing for the insertion of Section 6.15 Limitation on
Budget Increases to a special electlon to coincide with the November 2009
,General Election.

Motion passed: Alderman Gatsas, Sullivan, J. Roy, Osborne, Pinard, Lopez,
Shea, DeVries, Garrity, Smith and Ouellette voted in favor. Alderman M. Roy
and Alderman O’Neil voted in opposition. Alderman Domaingue was absent. -

6. That annexed hereto as Exhibits A-F are true and accurate copiés of documents
kept and preserved by the Office of the City Clerk.

7. That the next municipal election is scheduled for November 3, 2009.

8. That further your afﬁaht sayeth not.

The State of New Hampshire - ' \

Hillsborough County : ' Matthew Normand

Before, the unders1gned officer, personally appeared Matthew Normand, who made oath
that the foregoing is true to the best of his knowledge and belief on thl&.')” day of July,

2009. _éz{ 7&%

Justice of the Peace/Notasy-Rublic
{eBR R. CHIEIA

AR ,
My commission expires: M




EXHIBIT
A




Office of the City Clerk

Carol A. Johnson
City Clerk

CiTy oF MANCHESTER

X

B;EE.BBBE B <

Matthew Normand
Deputy City Clerk

RECEIPT OF FORMS OF PETITION — CHARTER AMENDMENT (TAX CAP) .

The undersigned acknowledges the receipt of 2036 forms of petition from the Petitioners’

Committee by the Office of the City Clerk, Manchester, NH relating to a proposed

amendment to Section 6.15 Limitation of Budget Increases of the Charter of the City of .

Manchester, NH.

Date this 30" day of July, 2008.

Matthew Normand . -

- Deputy City Cletk— — —— — — e ——————————

Aike Bi
.Petltlonééommmee

One City Hall Plaza + Manchester, New Hampshire 03101+ (603) 624-6455« FAX: (603) 624-6487
E-mail: CityClerk@ManchesterNH.gov « Website: www.manchesternh.gov




/ Municipality of Manchester, NH
‘Each of the undersigned voters respectfully requests the municipal officers to provide for the

amendment of the municipal charter as set out below.

6.15 Limitation on Budget Increase

A. Limitation on budget increase.
Recognizing that final tax rates for the City of Manchester are set by the New Hampshire Department of

Revenue Administration pursuant to RSA 21 I:35, 1, the board of Mayor and Aldermen of the City of
Manchester and the Manchester School District shall develop their annual budget proposals and shall act
upon such proposals in accordance with the mandates of this section,

Override Provision. Budgetary restrictions described in any part of section 6.15 may be
overridden upon a vote of two-thirds (2/3) of 2l the aldermen elected. Such override expires following
adoption of the annual budget. Subsequent budgets or supplemental appropriations require additional
two-thirds (2/3) override votes, or the limitations expressed in this section will apply.

1. In submitting their proposed budgets to the board of aldermen, the mayor and school district
shall not propose total expenditures in an amount exceeding the budgst established during the
prior fiscal year increased by a factor equal to the change in the National Consumer Price
Index - Urban as published by the United States Department of Labor for the calendar year
immediately preceding the year of the budget adoption.

2. In establishing a combined municipal budget, the board of mayor and aldermen shall be
allowed to assume an estimated property tax rate only in an amount not to exceed the tax rate
established during the prior fiscal year increased by a factor equal to the change in the
National Consumer Price Index - Urban as published by the United States Department of

- Labor for the calendar year immediately preceding the year of the budget adoption.

B. Exception to budget increase limitation. Capital expenditures, and the total or any part of the
-principal and interest payments of any municipal bond, whether established for. school or municipal
purposes, may be excepted from being included in the expenditures that are subject to the prior
limitation upon a two-third (2/3) vote of all the aldermen elected. The exception made under this section
-shall expire upon adoption of the budget for the next budget year, unless two-thirds (2/3) of all the
aldermen elected, vote to renew the exception for the next budget year.

C. Budget limitation in a revaluation year, When the board of mayor and aldermen accepts an increase
in real estate values as the result of a city wide revaluation, the board of mayor and aldermen shall
adhere to a maximum increase in real estate tax revenue as.follows: The real estate taxes raised from
prior budget year shall not be increased by a factor more than the change in the National Consumer Price
Index - Urban as published by the United States Department of Labor for the calendar year immediately
preceding budget adoption, then this figure shall be used in establishing the new municipal budget.

D. Budget limitation with annual changes in assessments. When annual changes in real estate values
occur as atesult of State of New Hampshire assessing requirements, the board of mayor and aldermen
shall adhere to a maximum increase in real estate tax revenues as follows:

1. The real estate taxes raised from the prior year shall not be increased by a factor of more than
the change in the National Consumer Price Index - Urban as published by the United States
Department of Labor for the calendar year immediately preceding budget adoption, plus real;
estate taxes calculated by applying the prior year real estate tax rate to the net increase in new
construction. “Net increase in new construction” is defined as the total dollar value of
building permits less total dollar value of demolition permits issued for the period of April 1-
March 31 preceding budget adoption.

__E. Total Expenditures. Total expenditures for any given budget year shall not exceed the amount of

- -funds-reasonably-calculated-to-be-derived-by-the-tax-rate-established-pursuant-to-Paragraph-A. '7—here1n~ e e
——ﬂncreased*by the-other-revenues-generated-by-the-city:

SIGNATURE:

PRINTED NAME:

DOMICILE ADDRESS: Manchester, NH

—
SIGNATURE:

PRINTED NAME:

DOMICILE ADDRESS: Manchester, NH




EXHIBIT




Carol A. Johnson
City Clerk

City oF MANCHESTER
Office of the City Clerk
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Matthew Normand
Deputy City Clerk

MANCHESTER CITY CLERK CERTIFICATE OF PETITION

I, Matthew P. Normand, Deputy City Clerk of the City of Manchester, New Hampshire,

hereby certify that:

A Chartér Amendment Petition relating to a proposed amendment to Section 6.15
Limitation of Budget Increases of the Charter of the City of Manchester, New
Hampshire was submitted to the Office of the City Clerk on July 30, 2008; and

The petition contained 3912 unverified signatures; and

Pursuant to RSA 49-B:5 II of the State of New Hampshire, in order to be
sufficient, the petition must have been signed by 3874 qualified registered voters
of the City of Manchester, the number of voters being equal to at least 20 percent
of the 19,370 total votes cast in last regular municipal election on November 6,

2007; and

1 examined or cause to be examined, each signature on the petition for sufficiency
as outlined under RSA 49-B:3 of the State of New Hampshire, determining that
the petition contained 2545 valid signatures of qualified voters in the City of
Manchester, and therefore deemed that the original submlssmn was insufficient

on August 8, 2008 and .

‘On.August 8, 2008 received written notification from the Petitioners’ Committee
which identified their intent to amend the original submission and provide a

BoomabBl oo (RIS
SmaNat pey v

---— —--— —-—supplemental-petition;-and

On August 16, 2008 received avalid supplemental petition pursuant to RSA 49-
B:3.IV(a) which I examined or cause to be examined, each signature on the

supplemental petition for sufficiency; and

Have determined that the supplemental petition contained 1491 additional valid
signatures of qualified voters which provides for a grand total of 4036 valid
signatures of qualified voters of the City of Manchester exceeding the 3874 valid
signatures needed to qualify the petition; and therefore '

One City Hall Plaza + Manchester, New Hampshire 03101 = (603) 624-6455+ FAX: (603) 624-6487
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The petition is found to be sufficient to require the Board of Mayor and
Aldermen to, within ten (10) days of receipt if this certification, provide for a
public hearing on the proposed amendment as required by RSA 49-B:5 1V (a) of

the State of New Hampshire.

IN TESTIMONY WHEREOF, I hereunto
set my hand and affixed the official seal of
the City of Manchester, this 18" day of August, 2008.

/A0 A

Matthew Normand
Deputy City Clerk
Office of the City Clerk
City of Manchester, New Hampshire

Sent via Certlfled Ma:l.l on August 18, 2008

Rece’iyed hand on August 18, 2008 by:
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City oF MANCHESTER

Office of the City Clerk

Matthew Normand

Carol A. Johnson
. Deputy City Clerk

City Clerk
MEMORANDUM
TO: Board of Mayor and Aldermen
”

FROM: Matthew Normand

Deputy City Clerk -
DATE: August 18, 2008
RE: Certification of Petition for proposed Charter Amendment (Tax Cap)

Please be advised that the Office of the City Clerk has certified the supplemental petition
proposing a “Budget Control amendment” to the City Charter as submitted to the City on
- Angust 16, 2008. We have deemed the petition sufficient. A copy of the official

notification to the Petitioners’ Committee is attached as required by State law.

N Please call me if you have any additional questions.

One City Hall Plaza + Manchester, New Hampshire 03101 « (603) 624-6455 « FAX: (603) 624-6487
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City oF MANCHESTER

Office of the City Clerk

Carol A, Johnson : - Matthew Normand
City Clerk » Deputy City Clerk

MANCHESTER CITY CLERK CERTIFICATE OF PETITION

I, Matthew P. Normand, Deputy City Clerk of the City of Manchester, New Hampshire,
hereby certify that:

A Chartér Amendment Petition relating to a proposed amendment to Section 6.15
Limitation of Budget Increases of the Charter of the City of Manchester, New
Hampshire was submitted to the Office of the City Clerk on July 30, 2008; and

The petition contained 3912 unverified signatures; and

Pursuant to RSA 49-B:5 II of the State of New Hampshire, in order to be
sufficient, the petition must have been signed by 3874 qualified registered voters
of the City of Manchester, the number of voters being equal to at least 20 percent
of the 19,370 total votes cast in last regular municipal election on November 6,

. 2_007; and

T examined or cause to be examined, each signature on the petition for sufficiency
as outlined under RSA -49-B:3 of the State of New Hampshire, determining that
the petition contained 2545 valid signatures of qualified voters in the City of
Manchester, and therefore deemed that the original submission was insufficient

on August 8, 2008; and .

~ On Angust 8, 2008 received written notification from the Petitioners’ Committee

which-identified-their-intent-to-amend the-original-submission-and-provide-a——

supplemental petition; and

On August 16, 2008 received a valid supplemental petition pursuant to RSA 49-
B:31V(a) which I examined or cause to be examined, each signature on the
supplemental petition for sufficiency; and

Have determined that the supplemental petition contained 1491 additional valid
signatures of qualified voters which provides for a grand total of 4036 valid
signatures of qualified voters of the City of Manchester exceeding the 3874 valid
signatures needed to qualify the petition; and therefore

One City Hall Plaza « Manchester, New Hampshire 03101 » (603) 624-6455 » FAX: (603) 624-6487
E-mail: CitvClerk@ManchesterNH.gov + Website: www.manchesternh.gov
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City oF MANCHESTER
Office of the City Clerk

Carol A. Johnson
City Clerk

Matthew Normand
Deputy City Clerk

August 27, 2008

Kelly A. Ayotte, Attorney General
Office of the Attorney General
State of New Hampshire

33 Capitol Street

Concord, NH 03301

Dear Attorney General Ayotte:

‘A petition related to a proposed Charter amendment as identified below was submitted to

the Office of the City Clerk in the City of Manchester on July 30, 2008. A public hearing

on the amendment will be held on September 2, 2008 at 5:00 p.m. at City Hall in
Manchester. '

Pursuant to RSA 49-B:5-a, I am requesting the Secretary of State, Attorney General, and
Commissioner of the Department of Revenue Administration to review this proposed

Charter amendment to insure that it is consistent with the general laws of the State of
New Hampshire. ’

The questions for the proposed amendment reads as follows:

"Shall the municipality approve the charter amendment reprinted below?"

—6:15-L:imitation-on-Budget Increase.

A. Limitation on budget increase.

Recognizing that final tax rates for the City of Manchester are set by the New
Hampshire Department of Revenue Administration pursuant to RSA 21-J:35-
I, the board of Mayor and Aldermen of the City of Manchester and the
Manchester School District shall develop their annual budget proposals and
- shall act upon such proposls in accordance with the mandates of this section.
Override Provision. Budgetary restrictions described in any part of section
6.15 may be overridden upon a vote of two-thirds (2/3) of all aldermen
elected. Such override expires following adoption of the annual budget.
Subsequent budgets are supplemental appropriations require additional two-

One City Hall Plaza, Manchester, NH 03101 Phone (603) 624-6455 Fax (603) 624-6481
www.ManchesterNH.gov




thirds-(2/3) override votes, or the limitations expressed in this section will

apply. |

1. In submitting their proposed budgets to the board of aldermen, the

mayor and school district shall not propose total expenditures in an
amount -exceeding the budget established during the prior fiscal
year increased by a factor equal to the change in the National
Consumer Price Index-Urban as published by the United States
Department of Labor for the calendar year immediately preceding
the year of the budget adoption.

2. In establishing a combined municipal budget, the board of mayor
and aldermen shall be allowed to assume an estimated property tax
rate only in an amount not to exceed the tax rate established during
the prior fiscal year increased by a factor equal to the change in the
National Consumer Price Index — Urban as published by the
United State Department of Labor for the calendar year
immediately preceding the year of the budget adoption. '

B. Exception to budget increase limitation. Capital expenditures, and the
total or any part of the principal and interest payments of any municipal
bond, whether established for school or municipal purposes, may be
excepted from being included in the expenditures that are subject to the
prior limitation upon a two-third (2/3) vote of all the aldermen elected.
The exception made under this section shall expire upon adoption of the
budget for the next budget year, unless two-thirds (2/3) of all the aldermen
elected, vote to renew the exception for the next budget year.

C. Budget limitation in a revaluation year. When the board of mayor and
aldermen accepts an increase in real estate values as the result of a city
wide revaluation, the board of mayor and aldermen shall adhere to a
maximum increase in real estate tax revenue as follows: The real estate
taxes raised from prior budget ‘year shall not be increased by a factor more
than the change in National Consumer Price Index — Urban as published
by the United  States Department of Labor for the calendar year
immediately preceding budget adoption, then this figure shall be used in
establishing the new municipal budget.

D. Budget limitation with annual changes in assessments. When annual

changes in real estate values occur as a result of State of New Hampshire.

assessing requirements, the board of mayor and aldermen shall adhere to &

max1imum increase in real estate tax revenues as follows:

1. The real estate taxes raised from the prior year shall not be
increased by a factor of more than the change in the National
Consumer Price Index — Urban as published by the United
States Department of Labor for the calendar year immediately
preceding budget adoption, plus real; estate taxes calculated by
applying the prior year real estate tax rate to the net increase in
new construction. “Net increase in new construction” is
defined as the total dollar value of building permits less total




City oF MANCHESTER

Office of the City Clerk

Carol A, Johnson Matthew Normand
City Clerk . Deputy City Clerk

MANCHESTER CITY CLERK CERTIFICATE OF PETITION

I, Matthew P. Normand, Deputy City Clerk of the City of Manchester, New Hampshire,
hereby certify that:

A Chartér Amendment Petition relating to a proposed amendment to Section 6.15
Limitation of Budget Increases of the Charter of the City of Manchester, New -
Hampshire was submitted to the Office of the City Clerk on July 30, 2008; and

The petition contained 3912 unverified signatures; and

Pursuant to RSA 49-B:5 II of the State of New Hampshire, in order to be
sufficient, the petition must have been signed by 3874 qualified registered voters
of the City of Manchester, the number of voters being equal to at least 20 percent
of the 19,370 total votes cast in last regular municipal elecnon on November 6,

2007; and

T examined or cause to be examined, each signature on the petition for sufficiency
as outlined under RSA 49-B:3 of the State of New Hampshire, determining that
the petition contained 2545 valid signatures of qualified voters in the City of
Manchester, and therefore deemed that the original submission was insufficient -

on August 8, 2008; and

On August 8, 2008 received written notification from the Petitioners’ Committee

which-identified their intent-to-amend-the-original submission-and-provide-a

supplemental petition; and

On August 16, 2008 received a valid supplemental petition pursuant to RSA 49-
B:31V(a) which I examined or cause to be examined, each signature on the
supplemental petition for sufficiency; and

Have determined that the supplemental petition contained 1491 additional valid
signatures of qualified voters which provides for a grand total of 4036 valid
signatures of qualified voters of the City of Manchester exceeding the 3874 valid
signatures needed to qualify the petition; and therefore

One City Hall Plaza = Manchester, New Hampshire 03101 » (603) 624-6455+ FAX: (603) 624-6487
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The petition is found to be sufficient to require the Board of Mayor and
Aldermen to, within ten (10) days of receipt if this certification, provide for a
public hearing on the proposed amendment as required by RSA 49-B:5 IV (a) of
the State of New Hampshire.

IN TESTIMONY WHEREOF, I hereunto
set my hand and affixed the official seal of

the City of Manchester, this 18" day of August, 2008.

m\

Matthew Normand

Deputy City Clerk

Office of the City Clerk

City of Manchester, New Hampshire




Municipality of Manchester, NH
"Each of the undersigned voters respectfully requests the municipal officers to provide for the

amendment of the municipal charter as set out below.

6.15 Limitation on Budget Increase

A. Limitation on budget increase.
Recognizing that final tax rates for the City of Manchester are set by the New Hampshire Department of

Revenue Administration pursuant to RSA 21 J:35, 1, the board of Mayor and Aldermen of the City of
Manchester and the Manchester School District shall develop their annual budget proposals and shall act
upon such proposals in accordance with the mandates of this section.

Override Provision. Budgetary restrictions described in anyy part of section 6.15 may be
overridden upon a vote of two-thirds (2/3) of all the aldermen elected. Such override expires following
adoption of the annual budget. Subsequent budgets or supplemental appropriations require additional
two-thirds (2/3) override votes, or the limitations expressed in this section will apply.

1. In submitting their proposed budgets to the board of aldermen, the mayor and school district
shall not propose total expenditures in an amount exceeding the budget established during the
prior fiscal year increased by a factor equal to the change in the National Consumer Price
Index - Urban as published by the United States Department of Labor for the calendar year
immegdiately preceding the year of the budget adoption.

2. In establishing a combined municipal budget, the board of mayor and aldermen shall be
allowed to assume an estimated property tax rate only in an amount not to exceed the tax rate
established during the prior fiscal year increased by a factor equal to the change in the
National Consumer Price Index - Urban as published by the United States Department of
Labor for the calendar year immediately preceding the year of the budget adoption.

B. Exception to budget increase limitation. Capital expenditures, and the total or any part of the
principal and interest payments of any municipal bond, whether established for school or municipal
purposes, may be excepted from being included in the expenditures that are subject to the prior
limitation upon a two-third (2/3) vote of all the aldermen eletted. The exception made under this section
-shall expire upon adoption of the budget for the next budget year, unless two-thirds (2/3) of all the
aldermen elected, vote to renew the exception for the next budget year.

C. Budget limitation in a revaluation year. When the board of mayor and aldermen accepts an increase
in real estate values as the result of a city wide revaluation, the board of mayor and aldermen shall
adhere to a maximum increase in real estate tax revenue as follows: The real estate taxes raised from
prior budget year shall not be increased by a factor more than the change in the National Consumer Price
Index - Urban as published by the United States Department of Labor for the calendar year immediately
preceding budget adoption, then this ﬁgure shall be used in establishing the new municipal budget.

D. Budget limitation with annual changes in assessments. When annual changes in real estate values
occur as a result of State of New Hampshire assessing requirements, the board of mayor and aldermen
shall adhere to a maximum increase in real estate tax revenues as follows:

1. The real estate taxes raised from the prior year shall not be increased by a factor of more than
the change in the National Consumer Price Index - Urban as published by the United States
Department of Labor for the calendar year immediately preceding budget adoptlon plus real;
estate taxes calculated by applymg the prior year real estate tax rate to the net increase in new
construction. “Net increase in new construction” is defined as the total dollar value of
building permits less total dollar value of demolition permits issued for the period of April 1-
March 31 preceding budget adoption.

E. Total Expenditures. Total expenditures for any given budget year shall not exceed the amount of

~fimdsTeasonably calctlated-to-bederived-by thetax-Tateestablished-pursuant-to-Paragraph=#=2=herein;

increased-by-the-other-revenues-generated-by-the-city:

‘SIGNATURE:

PRINTED NAME:
DOMICILE ADDRESS: : - Manchester, NH

SIGNATURE:

PRINTED NAME:

"DOMICILE ADDRESS: Manchester, NH
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. Carol A. Johnson '

City oF MANCHESTER

Office of the City Clerk

‘ Mafthew Normand
City Clerk Deputy City Clerk

August 27, 2008

G. Philip Blatsos, Commissioner

NH Department of Revenue Administration
45 Chenell Drive

Concord, NH 03301

Dear Commissioner Blatsos:

A petition related to a proposed Charter amendment as identified below was submitted to
the Office of the City Clerk in the City of Manchester on July 30, 2008. A public hearing -
on the amendment will be held on September 2, 2008 at 5:00 p.m. at City Hall i in

Manchester.

Pursuant to RSA 49-B:5-a, I am requesting the Secretary of State, Attorney General, and
Comimissioner of the Department of Revenue Administration to review this proposed
Charter amendment to insure that it is consistent with the general laws of the State of

New Hampshire.
The questions for the~proposed amendment reads as follows:

"Shall the municipality approve the charter amendment reprinted below?"

6.15 Limitation on Budget Increase.

AT Limifation on budgef increase.

Recognizing that final tax rates for the City of Manchester are set by the New
‘Hampshire Department of Revenue Administration pursuant to RSA 21-J:35-
I, the board of Mayor and Aldermen of the City of Manchester and the
Manchester School District shall develop their annual budget proposals and
shall act upon such proposals in accordance with the mandates of this section.

Override Provision. Budgetary restrictions described in any part of section
6.15 may be overridden upon a vote of two-thirds (2/3) of all aldermen
elected. Such override expires following adoption of the annual budget.
Subsequent budgets are supplemental appropriations require additional two-

One City Hall Plaza = Manchester, New Hampshire 03101 * (603) 624-6455« FAX: (603) 624-6487 .
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thirds (2/3) override votes, or the limitations expressed in this section will

apply.

L. In submitting their proposed budgets to the board of aldermen, the

mayor and school district shall not propose total expenditures in an
amount exceeding the budget established during the prior fiscal
year increased by a factor equal to the change in the National
Consumer Price Index-Urban as published by the United States
Department of Labor for the calendar year immediately preceding
the year of the budget adoption.

2. In establishing a combined municipal budget, the board of mayor
and aldermen shall be allowed to assume an estimated property tax
rate only in an amount not to exceed the tax rate established during
the prior fiscal year increased by a factor equal to the change in the
National Consumer Price Index — Urban as published by the
United State Department of Labor for the calendar year
immediately preceding the year of the budget adoption.

B. Exception to budget increase limitation. Capital expenditures, and the
total or any part of the principal and interest payments of any municipal
bond, whether established for school or mummpal purposes, may be
excepted from being included in the expenditures that are subject to the
prior limitation upon a two-third (2/3) vote of all the aldermen elected.
The exception made under this section shall expire upon adoption of the
budget for the next budget year, unless two-thirds (2/3) of all the aldermen
elected, vote to renew the exception for the next budget year.

C. Budget limitation in a revaluation year. When the board of mayor and
aldermen accepts an increase in real estate values as the result of a city
wide revaluation, the board of mayor and aldermen shall adhere to a
maximum increase in real estate tax revenue as follows: The real estate
taxes raised from prior budget year shall not be increased by a factor more
than the change in National Consumer Price Index — Urban as published
by the United States Department of. Labor for the calendar year -
immediately preceding budget adoption, then this figure shall be used in
establishing the new municipal budget.

D. Budget limitation with annual changes in assessments. When annual

changes inreal estate_values_occur-as-a-result-of-State-of- New-Hampshire

assessing rec requ1rements , the board of mayor and aldermen shall adhere to_a
maximum increase in real estate tax revenues as follows:

1. The real estate taxes raised from the prior year shall not be
increased by a factor of more than the change in the National
Consumer Price Index — Urban as published by the United
States Department of Labor for the calendar year immediately
preceding budget adoption, plus real; estate taxes calculated by
applying the prior year real estate tax rate to the net increase in
new construction. “Net increase in new construction” is
defined as the total dollar value of building permits less total




. dollar value of demolition permits issued- for. the’ .permd of o
April 1- March 31preceding budget adoptlon‘ ' e T
E. Total Expenditures. Total expenditures for any given'bud;
not exceed the amount of funds reasonably calculatéd to-be:
tax rate established pursuant to Paragraph A.2. herein, mcreased by the
other revenues generated by the City. :

I have enclosed is a copy of the Certificate of Petition which serves as the report
regarding this matter. A sample of the petition circulated by the Petitioners’ Committee

has also been enclosed.

Sincerely,
ey

atthew Normand
Deputy City Clerk

“Enclosure

pc:  Barbara Robinson, Director
Donald Borror, Assistant Directqr




City oF MANCHESTER i

Office of the Ciity Clerk

Matthew Normand

Carol A. Johnson ]
Deputy City Clerk

City Clerk

MANCHESTER CITY CLERK CERTIFICATE OF PETITION

I, Matthew P. Normand, Deputy City Clerk of the City of Manchester, New Hampshire,
hereby certify that:

A Chartér Amendment Petition relating to a proposed amendment to Section 6.15
Limitation of Budget Increases of the Charter of the City of Manchester, New
Hampshire was submitted to the Office of the City Clerk on July 30, 2008; and

The petition contained 3912 unverified signatures; and

Pursuant to RSA 49-B:5 II of the State of New Hampshire, in order to be
sufficient, the petition must have been signed by 3874 qualified registered voters
of the City of Manchester, the number of voters being equal to at least 20 percent
of the 19,370 total votes cast in last regular municipal election on November 6,

~2007; and

T examined or cause to be examined, each signature on the petition for sufficiency
as outlined under RSA 49-B:3 of the State of New Hampshire, determining that
the petition contained 2545 valid signatures of qualified voters in the City of
Manchester, and therefore deemed that the original submission was insufficient

on August 8, 2008; and .

On August 8, 2008 received written notification from the Petitioners’ Committee

which identified their intent to arnend the original submission and provide a

supplemental pefition; and

On August 16,2008 received a valid supplemental petition pursuant to RSA 49-
B:31V(a) which I examined or cause to be examined, each signature on the
supplemental petition for sufficiency; and

Have determined that the supplemental petition contained 1491 additional valid
signatures of qualified voters which provides for a grand total of 4036 valid
signatures of qualified voters of the City of Manchester exceeding the 3874 valid
signatures needed to qualify the petition; and therefore

One City Hall Plaza + Manchester, New Hampshire 03101+ (603) 624-6455» FAX: (603) 624~6487
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The petition is found to be sufficient to require the Board of Mayor and
Aldermen to, within ten (10) days of receipt if this certification, provide for a
public hearing on the proposed amendrment as required by RSA 49-B:5 1V (a) of

the State of New Hampshire.

IN TESTIMONY WHEREOF, I hereunto
set my hand and affixed the official seal of

the City of Manchester, this 18" day of August, 2008.

/e AN

Matthew Normand
Deputy City Clerk
Office of the City Clerk
- City of Manchester, New Hampshire




"+ * Municipality of Manchester, NH

Each of the undersigned voters respectfully requests the municipal officers to provide for the
amendment of the municipal charter as set out below.

6.15 Limitation on Budget Increase

A. Limitation on budget increase.
Recognizing that final tax rates for the City of Manchester are se! by the New Hampshire Department of

Revenue Administration pursuant to RSA 21 1:35, I, the board of Mayor and Aldermen of the City of
Manchester and the Manchester School District shall develop their annual budget proposals and shall act
upon such proposals in accordance with the mandates of this section.

Override Provision. Budgetary restrictions described in any part of section 6.15 may be
overridden upon a vote of two-thirds (2/3) of all the aldermen elected. Such override expires following
adoption of the annual budget. Subsequent budgets or supplemental appropriations require additional
two-thirds (2/3) override votes, or the limitations expressed in this section will apply.

1. In submitting their proposed budgets to the board of aldermen, the mayor and school district
shall not propose total expenditures in an amount exceeding the budget established during the
prior fiscal year increased by a factor equal to the change in the National Consumer Price
Index - Urban as published by the United States Department of Labor for the calendar year
immediately preceding the year of the budget adoption. ,

2. In establishing a combined municipal budget, the board of mayor and aldermen shall be
allowed to assume an estimated property tax rate only in an amount not to exceed the tax rate
established during the prior fiscal year increased by a factor equal to the change in the
National Consumer Price Index - Urban as published by the United States Department of
Labor for the calendar year immediately preceding the year of the budget adoption.

B. Exception to budget increase limitation. Capital expenditures, and the total or any part of the
principal and interest payments of any municipal bond, whether established for school or municipal
purposes, may be excepted from being included in the expenditures that are subject to the prior
limitation upon a two-third (2/3) vote of all the aldermen elected. The exception made under this section
shall expire upon adoption of the budget for the next budget year, unless two-thirds (2/3) of all the
aldermen elected, vote to renew the exception for the next budget year.

C. Budget limitation in a revaluation year. When the board of mayor and aldermen accepts an increase
in real estate values as the result of a city wide revaluation, the board of mayor and aldermen shall
adhere to a maximum increase in real estate tax revenue as follows: The real estate taxes raised from
prior budget year shall not be increased by a factor more than the change in the National Consumer Price
Index - Urban as published by the United States Department of Labor for the calendar year immediately
preceding budget adoption, then this figure shall be used in establishing the new municipal budget.

D. Budget limitation with annual changes in assessments. When annual changes in real estate values
oceur as a result of State of New Hampshire assessing requirements, the board of mayor and aldermen
shall adhere to a maximum increase in real estate tax revenues as follows:

1. Thereal estate taxes raised from the prior year shall not be increased by a factor of more than
the change in the National Consumer Price Index - Urban as published by the United States
Department of Labor for the calendar year immediately preceding budget adoption, plus real;
estate taxes calculated by applying the prior year real estate tax rate to the net increase in new
construction. “Net increase in new construction” is defined as the total dollar value of
building permits less total dollar value of demolition permits issued for the period of April 1-
March 31 preceding budget adoption. '

E. Total Expenditures. Total expenditures for any given budget year shall not exceed the amount of

- fundsrreasonably:ca'lcu-l-ated:to:b&deﬁﬂechby;t-he:tax-;xzateﬁestablishedhpursuanf to-Raragraph.A.2.-herein,

increased-by-the-oth er-revenues-generated-by-the-city.

SIGNATURE:

PRINTED NAME:

DOMICILE A]jDRESSI Manchester, NH

SIGNATURE:

PRINTED NAME:

DOMICILE ADDRESS: Manchester, NH
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City oF MANCHESTER
Office of the City Clerk

-Carol A. Johnson
" City Clerk

Matthew Normand
Deputy City Clerk

August 27, 2008

William M. Gardner
Secretary of State

State of New Hampshire
State House, Room 204
Concord, NH 03301

Dear Secretary of State Gardner:

A petition related to a proposed Charter amendment as identified below was submitted to
the Office of the City Clerk in the City of Manchester on July 30, 2008. A public hearing
on the amendment will be held on September 2, 2008 at 5:00 p.m. at City Hall in

Manchester.

Pursuant to RSA 49-B:5-a, I am requesting the Secretary of State, Attorney General, and
Commissioner of the Department of Revenue Administration to review this proposed
Charter amendment to insure that it is consistent with the general laws of the State of

New Hampshire.
The questions for the proposed amendment reads as follows:

"Shall the municipality approve the charter amendment reprinted below?"

6.15 Limitation on Budget Increase,

A~ Timitation on budget increase.

Recognizing that final tax rates for the City of Manchester are set by the New
Hampshire Department of Revenue Administration pursuant to RSA 21-J:35-
I, the board of Mayor and Aldermen of the City of Manchester and the
Manchester School District shall develop their annual budget proposals and
shall act upon such proposals in accordance with the mandates of this section.
Override Provision. Budgetary restrictions described in any part of section
6.15 may be overridden upon a vote of two-thirds (2/3) of all -aldermen
elected. Such override expires following adoption of the annual budget.
Subsequent budgets are supplemental appropriations require additional two-

One City Hall Plaza, Manchester, NH 03101 Phone (603) 624-6455 Fax (603) 624-6481
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thirds (2/3) override votes, or the limitations expressed in this section will

apply. '

1. In submitting their proposed budgets to the board of aldermen, the
mayor and school district shall not propose total expenditures in an
amount exceeding the budget established during the prior fiscal
year increased by a factor equal to the change in the National
Consumer Price Index-Urban as published by the United States
Department of Labor for the calendar year immediately preceding
the year of the budget adoption.

2. In establishing a combined municipal budget, the board of mayor
and aldermen shall be allowed to assume an estimated property tax
rate only in an amount not to exceed the tax rate established during
the prior fiscal year increased by a factor equal to the change in the
National Consumer Price Index — Urban as published by the
United State Department of Labor for the calendar year
immediately preceding the year of the budget adoption.

B. Exception to budget increase limitation. Capital expenditures, and the
total or any part of the principal and interest payments of any municipal
bond, whether established for school or municipal -purposes, may be

. excepted from being included in the expenditures that are subject to the
prior limitation upon a two-third (2/3) vote of all the aldermen elected.

The exception made under this section shall expire upon adoption of the

budget for the next budget year, unless two-thirds (2/3) of all the aldermen

elected, vote to renew the exception for the next budget year.

C. Budget limitation in a revaluation year. When the board of mayor and
aldermen accepts an increase in real estate values as the result of a city
wide revaluation, the board of mayor and aldermen shall adhere to a
maximum increase in real estate tax revenue as follows: The real estate
taxes raised from prior budget year shall not be increased by a factor more
than the change in National Consumer Price Index — Urban as published
by the United States Department of Labor for the calendar year
immediately preceding budget adoption, then this figure shall be used in
establishing the new municipal budget.

D. Budget limitation with annual changes in assessments. When annual
changes in real estate values occur as a result of State of New Hampshire

assessing requirements; the-board-of mayor-and aldermernr shall-adhereto &

Max TN icrease {1 real estate tax Teventes as (ollows:
1. ‘The real estate taxes raised from the prior year shall not be
increased by a factor of more than the change in the National
Consumer Price Index — Urban as published by the United
States Department of Labor for the calendar year immediately
preceding budget adoption, plus real; estate taxes calculated by
applying the prior year real estate tax rate to the net increase in
new construction. ‘“Net increase in new comstruction” is
defined as the total dollar value of building permits less total




dollar value of demolition permits issued for the period of
April 1- March 31preceding budget adopt1on
E. Total Expenditures. Total expenditures for any given budget year shall
not exceed the amount of funds reasonably calculated to be derived by the
tax rate established pursuant to Paragraph A.2. herein, increased by the
other revenues generated by the City.

I have enclosed is a copy of the Certificate of Petition which serves as the report
regarding this matter. A sample of the petition circulated by the Petitioners’ Committee

has also been enclosed.

Sincerely,

o
Tt

.Matthew Normand
Deputy City Clerk

‘Enclosure -




Cry oF MANCHESTER

Office of the City Clerk - - ~ LJ

Carol A. Johnson . : Matthew Normand
City Clerk ‘ Deputy City Clerk

MANCHESTER CITY CLERK CERTIFICATE OF PETITION

I, Matthew P. Normand, Deputy City Clerk of the City of Manchester, New Hampshire,
hereby certify that:

A Charter Amendment Petition relating to a proposed amendment to Section 6.15
Limitation of Budget Increases of the Charter of the City of Manchester, New
Hampshire was submitted to the Office of the City Clerk on July 30, 2008; and

The petition contained 3912 unverified si gnatures; and

Pursuant to RSA 49-B:5 IT of the State of New Hampshire, in order to be
sufficient, the petition must have been signed by 3874 qualified registered voters
of the City of Manchester, the number of voters being equal to at least 20 percent
of the 19,370 total votes cast in last regular municipal election on November 6,

2007; and

- T examined or cause to be examined, each signature on the petition for sufficiency
as outlined under RSA 49-B:3 of the State of New Hampshire, determining that
the petition contained 2545 valid signatures of qualified voters in the City of
Manchester, and therefore deemed that the original submission was insufficient

on August 8, 2008; and

On August 8, 2008 received written notification from the Petitioners’ Committee
which identified their intent to amend the ori ginal submission and provide a’

supplemental petition: and

On August 16, 2008 received a valid supplemental petition pursuant to RSA 49-
B:31V(a) which I examined or cause to be examined, each signature on the
supplemental petition for sufficiency; and

Have determined that the supplemental petition contained 1491 additional valid
signatures of qualified voters which provides for a grand total of 4036 valid
signatures of qualified voters of the City of Manchester exceeding the 3874 valid
signatures needed to qualify the petition; and therefore

One City Hall Plaza » Manchester, New Hampshire 03101 » (603) 624-6455 « FAX: (603) 624-6487

E-mail; CitvClerk@ManchesterNH.pov + Website: www.manchesternh.gov



Pursuant to RSA 49-B HOME RULE— MUNI CIPAL CHARTERS, the

intervenors brought a citizen petition to have a city charter amendment (“the

" proposed amendment”) placed before the voters of the City. The proposed

amendment states:

34-a Limitation on Budget Increase

1 Limitation on budget increase. '
Recognizing that final tax rates for the City of Concord are set by
the New Hampshire Department of Revenue Administration
pursuant to RSA 21-J:35, L, the City Council shall develop its annual
budget proposals and shall act upon such proposals in accordance .
with the mandates-of this section.
Override Provision. Budgetary restrictions described in any
art of section 34-a may be overridden upon a vote two-thirds (2/3)

following adoption of the annual budget. Subsequent budgets or
supplemental appropriations require additional two-thirds (2/3)
override votes, or the limitations expressed in this section will
apply.
In establishing a municipal budget, the City Council shall be
allowed to assume an estimated property tax rate in-an amount not
to exceed the tax rate established during the prior fiscal year
increased by a factor equal to the change in the National Consumer
Price Index — Urban as published by the United States Department
of Labor for the calendar year immediately preceding the year of the
budget adoption. '
II.  Exception to budget increase limitation. Capital
expenditures, and the total or any part of the principal and the
interest payments of any municipal bond, whether established for
school or municipal purposes, may be excepted from being included
in the expenditures that are subject fo the prior limitation upon a
__two-thirds.(2/3).vote of all members of the City Council. The

exceprion made under this section shall expire upon-adoption-orthe—

budget for the next budget year, unless two-thirds (2/3) of all
members of the City Council vote to renew the exception for the -
next budget year. o _

II.  Budget limitation in a revaluation year. ‘When the City
Council accepts an increase in real estate values as the result of a
city wide revaluation, the City Council shall adhere to a maximum
increase in the real estate tax revenues as follows: The real estate
taxes raised from the prior budget year shall be increased by a

factor no more than the change in the N ational Consumer Price
Index -— Urban as published by the United States Department of

Citv of Concord v. William Gardner. et al., 08-E-406
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Labor for the calendar year immediately preceding budget
adoption, then this figure shall be used in establishing the new
municipal budget.
IV.  Budget limitation with annual changes in assessments.
When annual changes in real estate values occur as a result of State
of New Hampshire assessing requirements, the City Council shall
adhere to a maximum increase in real estate tax revenues as
follows: The real estate taxes raised from the prior year shall be
increased by a factor of no more than the change in the National
Consumer Price Index — Urban as published by the United States
~ Department of Labor for the calendar year immediately preceding
budget adoption, plus real estate taxes calculated by applying the
prior tax rate to the net increase in new construction. “Net increase
in new-construction” is defined as the total dollar value of building
permits less total dollar value of demolition permits issued for the
period of April 1— March 31 preceding budget adoption.
V.  Total Expenditures. Total expenditures for any given budget
_year shall not exceed the amount of funds reasonably calculated to

be derived by the tax rate est
revenues generated by the municipality.

Explanatory Note: This amendment places a cap on the level of -
City spending based on the National Consumer Price Index. Capital
expenditures and debt expenditures are included in the cap. The
cap may be overridden by a two-thirds (2/3) vote of the City

Council. :

Résp.'to City of Concord’s RSA 49-B:10 Ai)peal, pgs. 2-3. As of January 29, 2009, |
six other municipalities in New Hampshire have adopted similar charter '
amendments, although none have been judicially challenged.

The intervenors sﬁbmitted i)etitioﬁ forms containing signatures in support |

of the proposed amendment to the City Clerk. On August 25, 2008, the City .

e S

=Flished ereiti; fricreased by the other - - = S

Clerk determined that the pefitions ortaned-asufficientaumberofvalid

signatures, and that the proposed amendment may be submitted to the State
agencies, pursuant to RSA 49-B:5-a, for a determination of Whether the proposed
amendment is consistent with the New Hampshire COﬁstitution and the general
laws of the state. On September 8, 27008,-the Secretary of State notified the City

Clerk that the proposed amendment had been reviewed by the State agencies,

Citv of Concord v. William Gardner. et al,, 08-E-406
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who determined timt the proposed amendment did not violate the New
‘Hampshire constitution or the general laws of the state. On October 14, 2008,

the City Council instructed the C_ity Solicitor to file an appeal of the decision of

the State agencies, l;ut pending the appeal the City Council voted to place the
proposed amendment on the November _2009 municipal ballot. Oﬁ November

17, 2008, the City ﬁled the pending appeal pursuant to RSA 49-B:5-2, 1T and

RSA 49-B:10, IV. |

On November 26, 2008, the intervenors ﬁ_led a motion to intervéné, which .

- was granted. The same day the intervenors filed 2 motion to dismiss for

" timeliness.

Analysis

Motion to Dismiss-Timeliness.

The intervenors assert that the City's appeal should be dismissed for
timeliness. Specifically, the intervenors ma{ntain that because RSA 49-B:5 does
not contain a specific time limit for filing an appeél, it is appropriate to look to an
analogous statute that doés include a time limit. The intervenors contend that-
RSA 541, dealing with rehearings and appeals of certain state departrﬁent and

state board decisions, is the most analogous statute. RSA 541:3 and RSA 541:6

intervenors maintain that the City’s appeal should be.denied because it was filed
70 days after the City received the decision of the Attorney General, the Secretary
of State, and the Department of Revenue Administration. |

The City contends that RSA 541 does not apﬁly, and that its appeal was

brought in.a timely manner. The City asserts that RSA 49-B:10 and RSA 49-B:5-

Citv of Concord v. William Gardner, et al., 08-E-406
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a, I1I authorize the City to seek judicial review by the Superior Court of the State '

agencies’ decision. The City maintains that the statutory language of RSA 49-B
indicates that the ledlslature intended to create a procedure for judicial review,

and therefore the intervenors’ analogy to RSA 541 is inappropriate and

inapplicable.

The Court is not persuaded by the intervenors’ argumert that the 30-day.
limitations period in RSA 541'should apply to the present matter. In Chauffeurs,

Teamsters & Helpers Local Union No. 633 V. Silver Brothers. Inc., 122 N.H. 1035

(1982), cited by the intervenors, the New Hampshire Supreme Court found ﬂmt it
" was appropriate to Impose a fi‘rr‘ié'l'imi‘f'f'rom‘a"sqbstanti'al'ly-analo gous—staﬁi-te o
However, in that instance, the applicable statute did not provide a statutofy
process for judicial review. Here, the legislafcure clearly intended to create a
statutory process for review because RSA 4§-B, 111 States, “[tThe governing body,
of the mun1c1pa11ty may seek judioial review of a decision of the secretary of state,
attorney general or the commissioner of the departmen't of revenue

admlmstratlon by appeal in supenor court, pursuant to RSA 49-B:10, %

!

Therefore, the present matter is dJstlngulshable from Chauffeurs and there isno

indication that the legislature intended'to place a time limitation upon the

—municipalities—Accordingly,-t +he intervenors - motion-to-dismiss-for-timelinessis—— S

DENIED.

 Appeal
‘The City contends that the proposed amendment is contrary to the New

Hampshire Constitution and the general laws of the state. The City maintains

that “[t]he express purpose of RSA 49-B isto implement the home rule powers

Citv of Concord v. William Gardper. etal., 08-E-406
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recognized in Part I, Article 39 of the State Constitution by authorizing a
municipality to adopt a form of government that best addresses its local needs.”

City of Concord’s Mem. of Law, pg. 2 (citing Girard v. Town of Allenstown, 121

N.H. 268, 372 (1981)). Furthef the City maintains that “[t]his 1egislation
‘provides the statutory framework through which cities and towns may amend
their actual forms of government, and grants them the power necessary to carry
out such changes‘.’” City of Concord'’s Mem. of law, pg. 2, (quoting Harriman v.
Citv éf L'ebanvon,_ 122 NH 477 (1082)). The City asserts that RSA 49-B only

grants it the power to amend its form of government, and it is not allowed to.

 exercise leg*iéiétive~autEB_r"i"Ejf"THé“Cif}"ffn‘é“iﬁtaiﬁ'S‘th‘a't‘b‘ecause“the-legislature-—has~~—~ P N

created a statutory scheme governing municipal budgets in RSA 49-C:23, and a
statutory scheme governing taxatioﬁ in RSA 41:15, the proposed amendment
would interfere-with the power of the legislatﬁre. |

The City expresses further concerns about the proposed ameﬁdment.
Specifically, the City maintains that its ability to carry‘out mandatory obligations
imposed by the state legislature and the City charter will Be affected by th_e
proposed amendment. - The City also argues that tfle proposed amendment will

interfere with the City Council’s ability to purchéée real or peréonal property for

rits-officersand

———theuse of the c1t7‘§S‘Well‘as*the City's-ability-to-indemnify

employees for damages arising out of civil rights suits.

Finally, the City contends that the wording of part of the proposed
amendment is ambiguous. The City assefts that the phrase '“’;:wo-thirds (2/3)
vote of all members of the City Council” could create an interpretat_ion problem

because it could mean “two-thirds of fifteen or two-thirds of the councilors

City of Coneord v. William Gardner, et al., 08-E-406
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present and véting or if there are vacancies, ...[or] two-thirds of the present
council membership[:]” City of Concord’s Mem. of Law, pg. 5 (emphasis omitted).
Furthef, the City maintains that it is unclear which Consumer Price Index series
will be applied per Sectiohs I, I, and IV of the propbsed_ amendment. |
The State agencies appeared at the hearing before this Court in a neutral
pdsition. The State agencies maintain that the proposed amendmént is
consistent with the‘ general laws of New Hamﬁshire. The S’éate agencies
acknowledge that the City’s charter must be prepared pursuant to RSA 49-C, and

that the proposed amendment must be prepared pursﬁant to RSA 49-C:23. The

State agencies contend that e proposed charterdoes notcondlict with RSA4g-— - -

c:23, despite the City's assertion that if the legislature had intended to vest cities
with the abilﬁy to impose limits on budgets, it would have expressly authorizéd
this in the statute. Further, the State agencies assert that the proposec{
amendment would not require the Cify to refrain from funding its mandatory
obligations because the proposed amendment would call only for a standardized
 basis for calculating the budget, and woulé allow for the City Council to override
the standardized basis with a two-thirds vote. Similarly, the S_fafe agencies

. contend that the proposed amendment will not interfere with the City'sability to

purchasé“pT’OpETty'birfﬁ&éﬁiﬁifgl;é‘iﬁﬁljéfyé‘és—beeaus—e—ﬁ—al-i@WS—f@IAanfdﬁer_i:ideﬁwﬁ’r’rn"' ——

a two-thirds vote. Finally, the State agencies maintain that there are 1o
ambiguities in the proposed amendment, as to the meaning‘of a two-thirds vote

and the Consumer Price Index, that make the proposed amendment inconsistent

with state law.

Citv of Concord v. William Gardner, et al., 08-E-406
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In response, the City asserts that the State agencies have ignored the-
unambiguous legislative purpose of RSA 49-B, which lirnits the purpose ot this
chapter to providing the framework by which the City may amend only its actual
form of government. The City contends that the proposed amendment is not
relative to the form of government, and is therefore in violation of the intent of

RSA 49-B.

The intervenors assert that the legislature intended for RSA 49-B to
prov1de the City with broader power to amend its charter than the City suggests.
, Spemﬁcally, the intervenors suggest that RSA 49-B:2 provides for two types of
““changes to r"ﬁﬁ’ﬁi’c‘i"pal"Chart“ers:“amen'dments and-revision
amendment as “the enactment or repeal of 2 single section or subsection ofa

charter pertaining to any one subject matter, and any related section the meaning

or operatlon of which is changed as a result of the enactment or repeal.” RSA 49-
B:2; IV (a). The statute defines a revision as “multiple changes in the basic form
of government proposed by several enactments Or repeals.” RSA 49-B:2, IV (.

The intervenors maintain that changes to the form of government are to be done

throuvh the revision process, and that changes of 2 smaller 1na<rn1tude such as

the proposed amendment, are allowed throuvh the amendment process The

- jrnfter—veno-rs-tu-rrt-ner_no.te;tlratjﬁthe“C‘i‘tsfisainterpretation;that:RSAztO-B only

S __'I_’he,_sta-guteﬁ,deﬁnes,... SO RU

provxdes for changes to the form of government is correct, there would have been

no need for the legislature to adopt separate revision and amendment

procedures.

The intervenors also contend that hmlts on government spendlng in city

charters are permitted because RSA 49-C:23, IX, requlres thatthe charter

Citv of Concord v. William Gardner. et al., 08-E-406
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provide for the “[e]stablishment of a fiscal control function” as part of the
budgetary process. They also assert that the statute does not contain language

that would prohibit the spending cap, because the proposed amendment allows

“for a two-third supermajority override. In the alternative, the intervenors

maintain that even if the Court finds that RSA 49-C:23, IX, does not specifically

authorize the proposed amendment, it is still'not in conflict with the general laws

of the state. The intervenoi"s specifically address the City's concerns about RSA
49-C: 93, and assert tha’c the statute “expresses the legislative intent that the

budget processes of all city charters share certain minimum, enumerated,

" elements in common.  INteTvVenors’ IvIe‘m.“of‘L"aW'@pposmg—A—ppe-al—-@f-Glty-of

Concord, pg. 5. The intervenors argue that “[n]othing in the langﬁage of the

statute, however, suggests that the items listed are intended to be exhaustive or

exclude other elements that cities may decide to include.” Id.

The intervenors further assert that if the Court finds that the statutory
scheme is ambiguous, the Court should uphold the decision of the State agencies
by applying the “doctrine of administrative gloss.” The intervenors contend that

over the past several years, the State agencies have approved several 51m11ar

charter amendments, none of which have B.een ‘judicially challenged by the

—municipalities-The-intervenors malill ain that-administrative-gless-app

mterpret the provision ‘in a conmstent manner arid apply

cases such as this, where “those responsible for the implementation of a statute

itto similarly situated

applicants over a period of years without ]eglslatlve interference.” Intervenors

‘Menm. of Law Opposing Appeal of City of Concord, pg. 5 (quoting Anderson v.

Motor Sports Holdings. LLC, 155 N.H. 491, 502 (2007)). The intervenors assert

Citv of Concord v. William Gardner. etal, 08-E-406
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that béoause the State agencies have approved several similar charter
amendments, which were adopted by other municipalities, and the legislature has
ﬁot changed RSA 49-B or RSA 49-Cto preclude such charter amendments, the
' statutory intérpretation of the State agencies must be correcf. |

The State Constitution grants the City the power to create a charter to
form a government. Article 39 of the New Hampshife Constitution confers the
pOwer upon a municipality “to adopt or amend their éllarters or forms of
- government in any way which is not in conflict with general law.” N.H. Const.
Art., 39. RSA 49-C sets forth the enabling legislation coﬁcerning local options
“and city charters: The-New Hampshire legislature has ai‘lso~enacted-RSA-4-9—B,-am».-m-_--»---v SR
narrowly tailored home rule statute which provides a procedural framework
through which cities may amend certain forms of their government. New
Hampshire i’s né’c a muﬁicipél home Tule state as that term might be customarily
understood under the law of other jurisdictions. See Loughlin, 13 NEW
HAMPSHIRE .PRACTICE, LQCAL GOVERNMENT LAW, §§ '61-63. “[TJowns are

but subdivisions of the State and have only the powers the State grants to them.”

Girard v. Town of Allenstown, 121 N.H. 268, 270 (1981); Town of Hooksett v.

Baines, 148 N.H. 625, 628 (2002). In Town of Hooksett v. Baines, the New

“Hampshire Supreme Courtnoted that:

We have explained that the expressed purpose of RSA chapter 49-B
is to implement the home rule powers recognized in Part 1, Article
39 of the State Constitution by authorizing a municipality to adopt a
form of government that best addresses its local needs. This
legislation provides the statutory framework through which cities
and towns may amend their actual forms of government, and grants
them the power necessary to carry out stich changes. We have
warned, however, that the constitutional authority supporting RSA
chapter 49-B in no way provides or suggests that the towns, cities or

City of Concord v. William Gardner, et ai., 08-E-406
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other subdivisions of this State should have the right to exercise
supreme legislative authority. Indeed, the statute expressly '
provides that its provisions shall be strictly interpreted to allow
towns and cities to adopt, amend, or revise a municipal charter
relative to their form of government so long as the resulting charter
is neither in conflict with nor inconsistent with general laws or the
constitution of this state. RSA 49-B:1. As a result RSA chapter 49-B
grants a municipality only the power necessary to amend its form of

government.

Town of Hooksett v. Baines, 148 N.H. 625, 628 (2002) (citations, emphasis, and

quotations omitted).

The New Hampshire Supreme Court has “narrowly construed the scope of

authority conferred upon municipalitieé by RSA chapter 49-B in light of the

T Tegisl stive-diFective that it bestrictly-interpreted:™ City-of Man chester.Sch.Dist. & . . ..

a. v. Citv of Manchestér, 150 N.H. 664,‘672 (2004). The New Hampshire
Supreme Court has held that RSA chapter 49-B “permits a municipality with a
city council-city manger form of government to-adopt a process of citizen

initiative and referendum.” Id. at 671 (citing Harriman v. City of Lebanon, 122

N.H. 477, 482-483 (1982). In contrast, the New Hampshire Supreme Court held
that RSA ch'a'pter' 49-B does not give a city the authority to make a school district -

a city department by amending its charter. City of Manchester Sch. Dist. & a. V.-

City of Manchester, 150 N.H. at 672. - Additionally, the New-Hampshire Supreme

N
UL IO

""’“**h“-Ioundi‘t:afﬂ‘%ﬁ&—’ﬁh’&pter=4@==B=deessnet——fg;‘—i;ver—a;town;ﬂle;authoxiw,J':OA,,, .

enact a rent control ordinance, alter its retirement system, or impdse term limits

on city officials. Id. at 671-672 (citing Girard v. Town of Allenstown, 121 N.H.

268, 271-273 (1981); ADDéal of Barry, 143 N.H. 161, 165-166 (1998); and Town of

Hooksett v. Baines, 148 N.H. at 630). The New Hampshire 'Supreme Court has

consistently denied charter amendments that would “mpermissibly intrude into

City of Concord v. William Gardner. ef al,, 08-E-406 .
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the legislative vaut‘.qority of the general court.” City of Manchester School Dist.,
150 N.H. at 671.

RSA 49-B:2, Iﬂ, provides that “[i)f the pl;oposed charter aenow.;ninates the
municipality as a city, the charter shall be prepared ﬁtlrsuant to RSA 49-C.”
Because Concord constitut_eé a city, the Court turns to RSA 49-C. The Court
specifically looks at RSA 49-C:23, which provides that a city charter shall provide.
for the following mattefs regarding the budget process and fiscal control:

L. A budget submission date and a date by which an annual bﬁdget

shall be finally adopted by the elected body. Failing final adoption

by the established date, the budget as originally submitted by the
chief administrative officer shall become the budget.

IT: Or‘re“orm'ore“publ—ic—hea—ringson—t—he—budget-befor-e.its_ﬁnal‘ad option.
A copy of the proposed budget and notice of the public hearing shall
be published at least one week in advance of any public hearing.

III.  Procedures for the transfer of funds among various budgeted
departments, funds, accounts, and agencies as may be necessary
during the year. :

IV.  An annual independent audit conducted by certified public
accountants experienced in municipal accounting. Copies or
abstracts of such audits shall be made public along with an annual
report of the city’s business. Nothing in this paragraph shall
prevent the elected body from requiring such other audits as it
deems necessary. Audit services shall be put out to bidona

* periodic basis as specified in the charter. o

V. Bonding of officials, officers and employees, the cost of which shall
‘be paid by the city. ‘

VL.  Procedures for appropriation of funds, after notice and public
hearing and by a 2/3 vote, for purposes not included in the aniual

budget as adopted. :

VT D_Qsi-gnation@f@ne-ror=m@r;&d‘ep‘ositories;of_citv,funds by the elected-

body; theper iudiudeposit—ef—f&nés;—and—the—seeum.ty_r.eq11ired for

such funds. Personal surety bonds shall not be deemed property
security. S S
VIII. Periodic, but at least quarterly, reporting of the state of city’s
financesto the public and the elected body by the chief
administrative officer. The chief administrative officer, with
-approval of the elected body, may reduce appropriations for any
itern or items, except amounts required for debt and interest
charges or other legally-required expenditures, to such a degree as

City of Concord v, William Gardner. et al., 08-E-406
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may be necessary to keep total expenditures within total anticipated
' Tevenues.

IX. Establishment of a fiscal control function, including pre-audit of all
authorized claims against the city before payment. The head of
such function need not be a resident of the city or the state at the
time of selection, shall not be treasurer, and shall be chosen solely .
on the basis of executive and administrative qualifications and
actual experience in and knowledge of accepted practices in respect

to the duties of municipal management.

In Town of Hooksett v. Baines, the New Hampshire Supreme Court noted.:

It is well settled that towns cannot regulate a field that has been
preempted by the State. The preemption doctrine flows from the
principle that municipal legislation is invalid if it is repugnant to, or
‘heonsistent with, State law. Thus, preemption will occur when

local legislation either expressly contradicts a state or otherwise

runs counter to the legislative intent underlying a statutory scheme.
- ““"‘"”“""""'Gen'eral'ly;-afdetaﬂed-“a'nd—éem-prehensive-state-statutoryﬁsgh_em_e____,____v e e
governing a particular field is demonstrative of the State's intent to
preempt that field by placing exclusive control in the State’s hands.
That the State has created a comprehensive statutory scheme does
not automatically result in preemption, however, because it could
nonetheless authorize additional municipal regulation.

148 N.H. at 627. The Court finds that in adopting RSA 49-C:23, the legislaturé
has created a comprehensive statutory scheme for the budget process. As noted

" in Town of Hooksett v. Baines, although the existence of such a statutory scheme

urt finds the

does not automatically preempt the proposed amendment, the Co
legislature has not authorized municipalities to regulate the budget process.

Further, the Court finds that the legislature has created a statutory scheme

' betMeneral‘powerS“and-du’eies—efétheéGi.ty—Managér._RSA‘z,Lc;():1b Statest—

He shall enforce the ordinances of the city, the charter, and all
general laws applicable to the city. He shall keep the elected body
informed of the condition and needs of the city and shall make such
reports and recommendations as he may deem advisable and ‘
perform such other duties as may be required by charter, or
ordinance or resolution of the elected body. He shall have and
perform such other powers and duties not inconsistent with the
provisions of the charter as now are or may be conferred or

City of Coneord v. William Gardner, et al., 08-E-406
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imposed upon him by municipal ordinance or upon mayors or city
managers by general law. The city manager shall have the right to
take part in the discussion of all matters before the city council, but

not the right to vote.
One of the City Manaaer S dutles is to enforce the charter.
According to § 34 of the City charter, “the chief officer of e'rch department

shall submit an itemized estimate of the expenditures for the next ﬁscal year for

the department or activities under the officer’s control” to the City Manager.‘

Only then can the Clty Manager develop a budget based upon the ﬁnan01al needs
and respon51b111’t1es of the City, and submit. the proposed budget to the City

Council. The Court finds that the proposed amendment would interfere with the

City Manager's dutyto present to the City Council an original budget that is based

upon the financial needs of City departments. Although the proposed

amendment does not preclude the City Manager from submitting a budget based

upon the responsibilities of the City, it essentially mekes this step futile because

the proposed amendment would place restraints upon any budget that could be

approved by the Cl’ry Council without a two-thirds override vote.

The Court also finds that the proposed amendment goes beyond the

narrow scope of the legislature’s intent in RSA 49-B. The Court finds that the

proposed amendment is not amending the form of government, which the statute

p;r mits;but- 1s.1nstead Ie,,lslatmg which_is expressly protibited by the'statute:
- By placing a cap onthe budget that the City Manager may propose to the City
Council, the proposed amendment legislates by giving the voters input into the

ormnal creation of the budget, which they currently do not have. In Claremont v.

Craigue, 135 N.H. 528, (1992), while denying a proposed charter amendment that
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would give the voters of the 'city the right to vote on the final budget, the New
Hampshire Supreme Court found: “that the legislature's failure to provide for
budgetary approval by a city;s voters manifests its intent to prohibit that form of
government for ciﬁes.” Id. at 5:31. During the heaﬁng on this matter, the
Attorney General’s office recognized the New Hampshire Supreme Court’s

decision in Claremont v. Craigue, and noted that the issue of whether voters who

do not have the right to vote upon the final adoption of the budget should be able
to have input into the creation of the original budgetis a novel question,'w'hich

was not addressed by the State agencies. In light of Claremont v. Craigue, the

relevant statutes.and the City charter, the Court finds that the voters are not. .
entitled to the type of input into the creation of the original budget that the

proposed amendment would provide.

Additionally, the Court is not persuaded by the intervenors’ argument that
the State agéncies’ decision should be upheld under the administrative gloss
doctrine. For the foregoing reasons, the Court finds that the proposed charter

amendment is in violation of the New Hampshire Constitution and the general

laws of the state.

SO-ORDERED-

DATE | ' Diane M. Nicolosi
Presiding Justice
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